No. 95-2945EA

Larry WI i arms,
Appel | ant,

V.
On Appeal fromthe United States
District Court for the

Eastern District of Arkansas.

Jimry Carter, Sheriff, Poinsett
County; Cene Henderson, Head

Jail or, Poinsett County; den
MIller, Trustee, Poinsett County;
Cleo Shelly, Trustee, Poinsett
County,

[ TO BE PUBLI SHED|

X% % o %k % ¥ X X X X X X F

Appel | ees.

Submitted: January 29, 1996
Filed: February 6, 1996

Before RICHARD S. ARNOLD, Chief Judge, JOHN R G BSON and BEAM
Crcuit Judges.

PER CURI AM

Larry Wllianms, formerly a pretrial detainee in the Poinsett
County, Arkansas, Jail, appeals the District Court's' dismissal of
his 42 U.S.C. § 1983 clains of unconstitutional jail conditions.
We reversed an earlier disnm ssal because the District Court gave
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i nadequate consideration to WIllians's request for wtnesses.
Wllians v. Carter, 10 F.3d 563, 565 (8th Cr. 1993). After
remand, the District Court reviewed WIlians's w tness requests,
appointed counsel for him heard an additional wtness, and
determned Wllians's clains to be without nerit. W now affirm

WIIlians cl ai mred condi tions at the jail vi ol at ed
constitutional standards for health, safety, access to the courts,
and visiting acconmpdati ons. ld. at 565 n. 1. He sued Sheriff

Jimry Carter and Jail Supervisor Gene Henderson. After a hearing,
t he magi strate judge addressed the cl ai ns and recommended deni al of
relief. Wl lians, proceeding pro se at the tine, detailed his
evidence and contrary conclusions in tinely objections. The
District Court reviewed the record de novo and dism ssed Wllians's
claims. Wthout reaching the nerits, we reversed with directions
to the District Court to determ ne which witnesses, if any, should
be subpoenaed.

After remand, the magi strate judge asked Wllians to nane his
W tnesses and sunmarize their anticipated testinony. WIlians
requested fourteen wtnesses, including a comm ssioner who
participated in an official review that criticized the jail,
Wllians's co-plaintiffs, other jail inmates, rel atives of innates,
a news reporter, a jail staff person, and a vol unteer worker at the
jail. He said each of the requested wi tnesses would provide first-
hand testinmony about the jail's conditions, and two of them could
attest to Sheriff Carter's threats to WIllianms and the staff person
for their participation in the |lawsuit.

The magi strate judge then appointed counsel for WIIiamns.
Counsel filed an abridged list of wtnesses, with a generic
statenent of their expected testinony. The list included the
commi ssi oner who hel ped prepare the official report, but did not
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i nclude any of Wllianms's "lay" witnesses. Counsel did not request
any subpoenas. The conm ssioner was the only additional w tness at
t he suppl enental heari ng.

The magi strate judge found that the comm ssioner's testinony
confirmed earlier evidence. Accordingly, he recommended that his
first findings and recommendati ons not be disturbed. Counsel did
not object. The District Court adopted the supplenenta
recomrendati on, and dismssed Wllians's clains. The court also
permtted counsel to withdraw.

In untinely pro se objections, WIlians conplained that this
Court's mandat e had been "m shandl ed,” noting the opi nion said that
reasons should be given if no witnesses were to be called, and
subpoenas shoul d be i ssued for witnesses to be called. 1d. at 567.
He protested that relevant factual testinobny concerning the
condition and operation of the jail had been denied. The District
Court reviewed the objections, and reaffirmed the nagistrate
j udge' s recomendati on.

We reviewthe District Court's conclusions of | awde novo, and
we review its findings of fact for clear error. See Mody V.
Proctor, 986 F.2d 239, 241 (8th Cr. 1993) (per curiam. The
deci sion whether to call wtnesses is normally a judgnment by
counsel which the courts do not second-guess. Sherrill v. Wri ck,
524 F.2d 186, 188, 190 (8th G r. 1975), cert. denied, 424 U S. 923
(1976) .

Fromthe record, we see that WIlIlians disagreed with counsel
about whether to call additional w tnesses at the suppl enental
heari ng. Counsel was appointed at WIllians's request, however, and
counsel was responsi bl e for deci di ng whet her to subpoena Wllians's
proposed witnesses. See id. Because counsel nade no request for
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subpoenas, the District Court was not asked to rule on the calling
of witnesses; thus, the court did not err.

We find no error of law and no clear error in the findings of
fact. Accordingly, we affirm
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